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TERRITORY OF GUAM 
OFFICE OF THE GOVERNOR 

AGANA, GUAM 96910 

U.S.A. 
EXECUTIVE ORDER NO. 98-11 

RELA TIV!E TO PROMULGATING EMERGENCY RULES 
AND REGULATIONS FOR THE CUS TOMS, 
AGRICULTURE, AND QUARANTINE INSPECTION 
SERVICES CHARGE. ' 

WHEREAS, i� accordance with §930 2 of Title 5, Guam Code Annotated, and 
pursuant to Section 47j143 of the Government Code as amended in Public Law No. 
24-14, the attached arr\.endment to Rules and Regulations governing the Customs, 
Agriculture, and Quarantine Inspection Services Charge are hereby adopted as 
emergency rules and r�gulations based upon the following: 

1. Section �8 of Chapter III of Public Law No. 23-45, containing 
Governm�nt Code Sections 47143, et seq., mandates the collection of a 
Customs, 1 Agriculture, and Quarantine Inspection Service Charge by 
the Ant(\nio B. Won Pat Guam International Airport Authority 
(GIAA) a;nd the Cutoms and Quarantine Agency (CQA) upon all air 
and sea carriers. 

! 

2. Section 41[149 of the Government Code authorizes the Director of CQA 
to promu�gate rules and regulations to implement Government Code 
Section 4p43, et seq., including rules governing the procedure of 
collection! of the service charges, for periodic review of the costs of 
providing inspection services and the level of charges levied, and other 
matters. ! 

3. The Federal Aviation Administration (FAA) AirportDistrict Officer, 
Western-I,'acific Region, U.S. Department of Transportation (DOT), in 
letters dated November 13, 1995 and January 16, 1996, copies of which 
are attach¢d hereto and designated as Exhibits A and B, advised that the 
service d).arges were not in conflict with Federal Anti-Head Tax Act, 
(AHTA), §40116 of Title 49, United States Code, however, if the charge 
amounts �xceed the actual costs of providing inspection services, the 
charges :0:1ight be considered a prohibited tax under the AHTA, and 
further, t\1at payment of excess service charges might be considered a 
prohibite9. use of airport revenue under §47107(1)( 2)(A) of Title 49 
United St\'ttes Code. 

4. To avoid! violation of these federal laws, the FAA Airports District 
Officer aqvised that "the GAA and GCQA must ensure that the level of 
the servic� fees do not exceed the costs of providing inpsection services 
at GUM". See Exhibit A. 

. 
5. On SepteJillber 1 2, 1997, pursuant to Section 27 of Chapter 4, and Exhibit 

B attach�d to Chapter 5, of Public Law No. 24-59, the General 
Appropriation Act for Fiscal Year 1998, the projected cost for providing, 
maintainif'lg, and operating the service charge facility in relation to air 
passenge� services in Fiscal Year 1998 is $9,816,058, and thus necessitates 
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that the c;urrent service charge applicable to air carriers be adjusted 
from $7.2{ to $6.36 to comply with the AHTA. 

i 
6. in accord,ance with §930 2 of Title 5, Guam Code Annotated, and 

pursuant'to Section 47143 of the Government Code as amended in 
Public La:W No. 24-14, the establishment, modification, or adjustment 
of any service charge levied pursuant to this Section shall be subject ot 
the provi�ions of the Administrative Adjudication Law. 

7. On Decei):lber 30, 1997, a public hearing was held by the CQA on a 
proposed i amendment to Sections III.A.2 and IV.A.4 of the Customs, 
Agricultu,re, and Quarantine Inspection Service Charge rules and 
regulations, in accordance with the Administrative Adjudication Law. 

8. As a resu,lt of these amendments, the current service charge of $7. 27 
will be requced to $6.36 for Fiscal Year 1998. 

9. The rates 1as amended will be in accordance with the advice of the FAA 
that the �ervice charge not be excessive and thereby not violate the 
AHTA. 

10. Pursuant ito the Administrative Adjudication Law, "No rule shall be 
effective until after ... ninety (90) days have elapsed from the date of 
filling wi�h the Legislative Secretary." 

11. Allowing i the Ninety (90) days elapsed time from the date of filling 
with the J;-.egislative Secretary will not meet the April 1, 199� deadline 
date for tre revised Fiscal Year 1998 service charge of $6.36 to go into 
effect. 

1 2. Immediat� adoption of the proposed amended service charge pending 
the Nine�y (90) days compliance period, on an emergency basis, is 
necessary !to comply with, and abide by, the provisions of the AHTA. 

NOW, THERE}\ORE, I, CARL T. C. GUTIERREZ, Governor of Guam, by 
virtue of the authority! vested in me by the Organic Act of Guam, as amended, do 
order: 

1. The propqsed amended rules and regulations attached to this Executive 
Order and designated as Exhibit C are adopted, and supercede and 
replace tl).e existing relevant rules and regulations government the 
Customs, 1 Agriculture, and Quarantine Inspection Services Charge, 
effective �pril 1, 1998. 

SIGNED AND PROMl!JLGA TED at Agana, Guam this 28th day of February, 1998. 

COUNTERSIGNED: 

'-�/_ - )r/( � ¥ADELEINE Z.B�Di<Lo 
ltieutenant Govynor �£ Guam 

CARL T. C. GUTIERREZ 
Governor of Guam 
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't'hiia l.ece.er �••potui.s to your :z:aq\lest :!o2:' 'Che · Feh:'a.l Avt&c�o.c 
r.dm,t.t�i.ce�acLO.El (fAA.� ravi•v ot .J:"acac�:�y eA&C:ce.a l.a;'i&l..acicn eac.Ul.is-� 
& ""*eau IIA4 .&'n'i<Nltun.L .i.Q#po.,t:i.J:In ""n':I.I:O f�o �= be caJ.lac:tec:l hy �• 

. aualn AJ.rpon: .>.ut.l:l.od:y (aAAl &1:. �::· Ci"""' .:.a.:u=at�t;>M.l Mrpor; 'roz:'llli:>a.l 
l<nll:ll. Ag..,.., CII&Ul. !lue<l en au: ::eview c:f �• le9':i.:l.l.&t:l.oli qA 

iale�c.icn �afttly a¥atloblo, •�• 189':1.81&t:l.� doe• �= appear to b• 
tada..l.ty .i.:�c:r::�C�r.iac:mc wt.t:::.Q. Fecle:rU r•�•�s gova� 5i1Aft.eZ'&C.ic::u1 a.tld 
u.oe ! of uveAUo ac PI&IJl.:l.olY•O..,..d. aL:pona • llOWtiV.Or. I waat to �akil t:.t:U 

·OPP�rt�ty eo aJ.an � co � c=ncorcs ra9'ardin9' imp.l.emantacto� ct �· 
189'�sJ.at.i=. 

JLa e.p...c1:41d.. tAo i••J..A�tOCP. &\a.cb.a:':.�•• ehe GAA t:o a.oaasa 8Jid. coU.ec::c :!:ota; 
au b&=i•ra l� al; lii7M a •a&"''i.c• dla.l:va for <:lUI- -a ........ Od<m 
••Me: .. p:oori.Uc:l a: � (i4714JI. '1'he l.$81&1:1= � aut.I:I.Cin:u · 

�a .;.u_ to ru.a..t�Vae t.1:1.D CNaiO cu.ac.,.. ll.l:lli Ou&ft:<:t..a.o Ae'OIDCIY r�l aacl 
Depa.h=iUit of �0/Nl.:�a:a :C:n- l:l>.a '"'IIU c:e- pen:.nW>g" t.l:l.8 vvil.c:t'llll 
wp., .. ,;.o:. ac GUM - to apply t.l:l.o aD&"''i.cB �· co pay flO,. -· """"& 
(f4714&1. � l*fL&�at:l.on tu=t:ar aul:ban:es t.I:I.D D�ctc� ot t.l:l.8 GCQA eo 

p;nomu.J,ga:a :ul•• IIA4 .,,.II'IIJ.&C::i.<>m 9'0V•Z::.U.!i cl:8 u,..n..,., cbar9'ea. inc:t�o�<UA; 
prav�aions ••c&b�LabiQi p•:��die �•vLew ot �• ca•t• of p:avi� tha 
ala:"Vi1caa &Ad ot �• h.,..L oil! c�Lu�ru lariad (J471UJ. 'rile lei'i&lae:l.c.. 
al&o "'"u.blbhaa ...,. i.:&C::I..&l •azvt=a faa ct $l.O par pu•anqeZ" IID4 $!.PO 
par c:i:m.Atg"M181$c of UZ" =azvo, • !v.IAt:.il tl:la fi:rat. :.'ltlaa IIJ:IIi r�1:.� 
ra�#ac:l by J4714J have beau pro=ulgatad 844 haaac:l c� a prel�ry 
&aseawmen� of t�a actual o�aea• of tbe 5e��•• �:ovida� ($4�14•�. ' 
Tb6 FAA h&* �oR&t=artQ th• l•iialA��=n �� ligh: =� tha Anti��aaC �ax Ace, 
•• u.s.c. 5 40l�i (AUTAJ. Tho AHTA ganarall.y pcohtbic:s ac:ata IIJ:IIi logal 
ta.xa�1gn c :e aiz:o eO#IM�ee. paasur•r• t:-avelUi' :.=. ai.r ®f!Wnarc:• tmd. tAa 
sale of �•= t�anspor:&�tcn. �b• �A •�cl�C•a ��;m �s p=c�Lticn 
z:oea•cn.1able l&AC.;.:; teea � raQ.C&l c-Aa,IC'qes &Ad octuu: �•rv.tce c::m.z:v•• paid .by 
at�;;&t� ope�•�==s fo� U#tn9 &irpc�� �acil���··· :he �AA ha* alae 
c=�•.:i.c!k:e-=. tl'1e :..awi.slation. i� lighc: c::- A:; !;':'&.n'l:. &$R:oaru::�e.s requi:::.::.g 
tha� :�venu•a �·n•••�•� by au At, Qbliiaca� &��=�e �• u•ad fer cbo 
c&pital and op•�•e��; �ga�a a: ��• at�=�=· 49 �.S.c� s 4710,�hl. aa••d 
0:1. l=I�=V!..&:ic::= o: :�• FAA .\u.t.l'lCt:"i:zr.;.�cn .A.c: ::: !.JI.tt, .run .. 1.,u� ll'.l�-i05 
fAU.S'\!B� :l.:!. !,!11,5; , ;::ay.n'.':.1H�.�R 1:y att a:=-;;.o::-t; .:tpr"r\"r.. i': . .,t':.4.6·�r l:;.IJ.�;·./i l .. �.�:.ftflen:: 
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.re.tlecti$; tha v•lue o� ••n-ic:es .uu:t ,.fac:.t.l�tLa.a pzocv:i.ded. to c.tae &.1.=-Pe��•= 
·�• co be �oftaido:c� � p:oh�tcad uae of aLrporc �avenue, 
"u.s,�;. s Hl0'7Cll c�l Cl\1. 

a..teaci e�n a::lu: 'C8%1fl:l ¢: tlte leg".i$'l..&£::..cn ic appears e.n.ac � ua=-n.cca curve: 
i• tAtaadad t� ba impoa•4 �� •�r=ra�� cper•eors tQ �eaovmr the �•ca ot 
p�vtdiAv �poet�== ••rvS=•• an� ea=tl�c�•• •c GOM .  ��• Fl\1\ noc•• cb&o 
�ba i�:�&l =��·· «ra ba$oG Qa p�elL�� eett=&c•• o� cc•t• aQd ar• 
to •cay t:=. ettec:: ;n.ly u=.cil. 'il. t:UJ.a�i=.;' esr;&.l:a.l.i..s.t;.Ug oo•�• aru1. t•• 
l•ve:.l.a �a cotftPleca�. :::,: :l.'lfOl•�=•ct "'• ..t=cmd.eci, t.tr.a .l�lacicn do•• 
nee .a"a&J:" to cgz;=:�l.:-: wtttkl cba .A2ttA. cl" wte.n. t:b.• raq"\U.�aata.llts tar dsa uae 
ot at��= r•v•nu•· Aecor�;ly, �· r� has no baa�# tor oQje�ti=q to 
=�• le�1•�&�CA 4C ��� t�. 

Hr;)WGVGt', .!..! e.t:t• aa�c• c�aa exc:eaEb.d. tJa ..a.=-tu.a.l cose� o=! provtc:l.LA9' 
t�o inape¢t:1QA sarv;oaa ·� �� �. ;Aa ee�iQ� �a• Mi�A= �· 
c011B�.;!anQ. to l:>llt a p:nb.il:IJ.t:ad l:ax � t:.1ut AII':'A. M""'ae>ver, i# Cluaa• 
o.1.1:'=woan.ac••, �· paymeAc ot t.t.11 stln';c:a ci.l:!uve re.,.....e by t:l:ls GAA to 
tllo a,.,... C\l.ll:c>..., &.114 O\IIU:'IU1�i#o. Ae'-"l' oUid. Dopa�c c:t ��o:l>lt:l:Uo'a 

! IT\i.gh=: .Ca ccm.atdei:'•d .a p:'Ob1J;I.tuad. -wra cf �a� =-�vtl.fiU.a u=cle7: 
, ., 1l',S.t:. 1 H1D'Til1 121 Cl\1. tr1. o�•"' - ·  te> .. ,.., .. d" co.l.:f.U.ct w�tb 
· tho•• Faden.l. raqu.i.%amGta. l:l1a GAA oUid. IOI:QA OIWit: uawra l:b&c ella lalre.l. 
ot Clua ••mea taas eo =t:: ...,.,...,. .U.a c.,..,. .,g p:-cviCU.:g il:lqleec:i.o.a 

'!••"ie:aa &'C GaM. 

�ara�ara, the � •:r::�ly reco=m•nds tA&� � G� promptly �oap••=• 
).nici.U ..,..alll&l<U:v t<> en&J:ll1al> c.bo c•,.t• c: p�c!J..:If l:l1a wpaC1:0.01> 
oarYl.CU ouzd to "Bc&J:ll;I.Q Clua J.aVIIl <>� t.l1a .i.llal'laac:i.= �aas oUid. l:b&c l:lla 
c1<:oA rOIV:i.ow <:OllttB ..- faa lowls = & "'•!Ula.i: l:Jas:i.s, 

l'leaaa c&l.l U yoy lUI...., a.ay qi&UU""* 01:' :nquU-a t=•" �O&'IOAtiQA. 

$i..llca"ely, 

/g::{jgf::§ 
i.OCfit:" 1 
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U.S. C) = IHiiOhS 
otlu.....,.. :a 
FeciiNIAvldon 
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Jlillllllry' 11S, 11186 

Mr. Kevin J. Jahnsotl 

'"�"", 

CQ/J'crate counsel and� SecralaiY 
Oep��tunent A11SO 
S101 NCol!DtMtat Crlve 
SL Pl!llll. Mlnn- 55t 11-30$4 

Cftl' Mr. Jctu\11Qn; 

./ 

Re�rtCO is macla to your ioUal' r:rt Oec:embar <:, ••gau;Un� the Guam Cll$WIIl$, 
A9ftcuttura, BI'1Ct Quarantine siii'Vii:U ·�a (G....m User Fett) I�Mad at Guam 
lntamati� � Aggna. Gu.am: Our ltiiUit of Novembat 13. 1916, wu l:lued upor 
a AIYieW of th11 te;iSIIItiOn wftlcl1 com:W.;.d tna fcUoWing w1ltl raape= to thll reasQIIII 
raliiiiKIIn �Ill' llilllltr: 

Realrl:ln 1.A. • "Th&IIIJ'''atfon and l'l!!gUjaUoM whb:b�enttl'!lll Guam Uhf 
Fee snow that #II Guam User Fee related ta !lU$=ngtlf!$ is. Cl'llts l'ar;:�t. a head tax.• 

See;jCn 40f11!'(b) of 49 L/.S..C. 40101 prol'dbial a State gr r=lillcal � of • Staal 
f!wn ltiY)'III; gr call� 111 tax. fee. hue:! t:hllrgo cr atnar ciMVft on an indlvltllllll 
tnwelin; in air =mmlti'CIL A I'4JYitow ct the !e;tmtle;n � b GoMIIII 1JNr reo 
d 11 nliiu111Ctillllt it Clld 110t ddM the fee in • wey WI1ICh ftt HCIICI'I40f16. 'Tbetlla is 
IGMad 11n tne llit'Cnit. and baalld on 1hlll nl#rii:Jor r:rt pu5011;111r wtt1et1 are an the aitl:nlt 

� i.S. ·"'TheAlrd Hud TuActpnrlliblt:Guamfnlm lm;IQ$in;Ula Gt.lllm 
user Fee as t= PUIIang.n.• 

Tho Gl.ll!lm user Fee isi&'Villoi on an � and i& net IIIIVied con an indM:iual. The 
cn�l1illltlon in 4g U.S. C. 40118 Ia definea as leVied on a paaon. tile airfant, tna nlli. cor 
!he gross Nl"tiptt frOm air ccmm-.. 'i'h111. Glllalll User l"e<. IllS � dW!Irlllined to nat 
be a heael tall. 

Ramon 1.0. ·"Thill anti-Hud Tax Act pn�tzlctts Guam 1rom impo$1ng 1!1e Guam 
User Fee 11$ to c:argo. • 

SIZICUon 4011S(2)(A) prol'llblts a Stata frl:m asepjng or fe\lyll'lg a= on p�. but 
the prof=IIIT/ is tha prgpeny of the air c:;�mer. '!hit !m>�>"t!Y canted by an air Clll'l1eris I'10T 
What is rmrrad 10. The Guam uaar F- as it refal-s "' <::argll is not r;>rohiblted by the 
Ami·Head Tax ACt. 

- ·- ·---­,. ,-...... -.. " 11 ... _ ....... � ........ 
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ReBIIan !.0. -·nul Guam User 1"...,"" not a permitted "S&I'VI<:a cnar;e· UI1Q8I' 
sul:laac:llcn (e) otl!leNdi+!Nc;! Tax A=t.• 

Yc11r Jouer =atas l!lat subsa=icn (b) oonwdietl; ana maJCell: illet;�ai sec:ion (&). s-==on 
(e) is &FlNkini ofscvicu Md tal(es tnat are nemnatly � l::y toc:ai govetnmem5 

, tn=m im:!Mdua!a ill t/1eirjurisdicl!ons. Se=::i=l'l (b) lloiiOaKa cl taxes leVied Ol'l travetars lll1d 
air =more:. The sllbjlild c1 e•l:tl section is Qlfferam. · 

The reuonalllenMS of the f- ls question eo. The acruat �ost ct ;::rovidlng II'IG altlllil:&s 
is not known at t!1i1 time. The Initial me will be adji.IS'I8d by regutaliol'l u Uta C0$1: of the 
servi=- oa�:�:mu mown. The al:liJ:l!ac)uslmam of the se�VU;e c:har;e to l'llasonatliy 
relate to ac=.:al CC$1$ should ce aw:IJtacl under til a aUlilcmly ot tile. slngia 8Ul21t act. The · 
�=•duro Ia c=1 ·�•r:ldtot=:l �";@Ill a:= �-

Ruaon 2.- 'Tho 4loncililam: pla=ed ui)On 1t1a Gl.lal'l\ Usar Fee in tl'll!l FAA ll!llterof 
· Novemc.r 13. 1995. <let not :rave tl'lll Guam Uaar Fee tn>m tt'la p."Chibljjona oftlleAnlio 
' Haad Tax Act. • 

our tettar indl� !hat ltla anti hl!lild we llc:t may be lrilllated it the fees coilected were 
lllgher 1han til a ac:lllal =st <1f tile alll'Vic:a$ renr:ared. lt urged the Gwun � 

'· AcMortty to clatennine tl1l!l ccmt cf Ina aervic:aa an:i to ;;uifust me fees as soon 1111 
,OC*Sible. R�ations to th!s e1feot :rlloulci ee Fl� as SCion 11:11 �to avoid 
,the paai.billty ofCOITIIICtwit:!1 Slldlon .<IC111S. . .. 

Sued on ltlll above. a ch:ls1p in Uta FAA po$iil;m t8)jllld!llg tha Guam UNr Fee Is not 
=msta== tel bll na i at this time. Please adlllsa If we can bo cf fuahatr 
� 

Slne!Jrely, 

�v�fl 5" 0,�;:,1 
F-lowal'd s. 'Yosn�';;i" 
fo!!Ona;er. Alr;lomo Clm= omca 

/eb GAA (Reynolds) 

-· · ·-· @ CM�totfu Ji Ouo���,...,;u.f Al'#ftllll' 
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Ill. SERVICE CHARGES 

A, Air Cahier Serviges. 

2. Charges. In order to calculate the service charges reasonably 
attributable to each air carrier for the service associated with that 
carrier; the Director shall determine the service charge to the several air 
carrier� by the following methodology. The Director shall first estimate 
the current annuali�ed casts of providing, maintaining, and operating 
the service charge facilities as they relate to air carrier operations, 
excluding air cargo operations, and then that annualized amount shall be 
divided by 12. The CliAA shall apportion such monthly amount among 
the several carriers in proportion to each carrier's revenue passenger 
volume subject to the services, times the cost per passenger 
determined below. Such monthly percentage of passenger volume shall 
be determined by reference to the monthly activity reports of passenger 
arrivals ', to be submitted to the GIAA by the air carriers. This ' 
apportic;mment methodology corresponds to the methodology used by 
the Agency, pursuant to ll long-standing agreement with the air carriers, 
to apportion among the air carriers the Charges for Services of Customs 
and Quarantine Officers for the cost of using Agency personnel on an 
overtim'� basis. 

Upon rllviow and pursuant to this methodology, the Director has 
determined such total current annualized costs of providing, 
maintai�1ing, and oparating the service charge facilities as they relate to 
air carder operations, excluding air cargo operations, is approximately 
$9,816;058. Thus, the monthly charge attributable to all carriers is 

$818,004.83 as of October 1, 1997 for which each air carrier shall be 
responsible for remitting to the GIAA its assessed pro rata service 
charge !IS determined by the GIAA under these rules and regulations. 
This mqnthly charge shall be converted to a cost per passenger for 
purposes of the apportionment methodology and air carrier ticketing and I 
advertising by dividing the monthly charge by the average number of 
revenue' passengers during the preceding fiscal year, In accordance 
with sebtion IV .A.5 of these rules and regulations, the GIAA Airport 
Tariff Sbhedule will be amended on• April 1, 1 S98 to reflect these 
charges !accordingly. 



IV. SERVICE CHARGE REVIEW 

The Director will reyiew service charges ;;�t least annually and make such periodic 
<�djustments as may',be necessary in accordance with these rules and regulations. 

A. Air Carrier Servjce Charges. 

4. Formal Notice of Service Charge Adjustments. The Director will 
', deliver written notice of any adjustment of the monthly service 

charge to GIAA and each air carrier subject thereto. In 
connection with the Director's annual budget review of the 
service charges as set forth under subparagraph 1 above, the 

. Director wHI provide the GIAA and air carriers with at least �ix 
i (61 months advanced notice before any annual service charge 
i adj�Jstment is made to the GlAA Airport Tariff Schedule. 
i Notwithstanding this advanced notification on annual service 
charge adjustments, nothing in these rules shall be construed as 

, to prohibit the Director from making, and implementing sooner, 
'any periodic adjustment to the service charge as the Director 
deems necessary to prevent a significant under· or over· 

'collection of the service charge, No service charge adjustments 
'will take effect until the GIAA has amended the Airport Tariff 
!Schedule and given notice thereof far a period of thirty {30) days 
'in accordance with GIAA's Terminal Rules and Regulations. The 
'amended Airport Tariff Schedule will set forth the adjusted 
';annualized and monthly costs of customs, agriculture, and 
!quarantine services to air carriers, and provide that each carrier 
iwill be assessed a proportionate share of the monthly costs 
!based on its revenue passtmger volume. 


